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steamfitter Apprenticeshiy 
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1S to correct the discriminatory effects 
of past employment practices," 


J Rios failed to prove any of its charges that 


been guilty of discrimination. The Court below found 


intiffs had established egregious discrimination 
ar + . +4 U 
the art of Local 638. Almost all of the time allegedly 
ent the Rios‘ attorneys in this matter, beginning with 
tne several proceedings seeking }; reliminary injunctions 
against Local 638 through the earlier appeals brought solely 
by Local 638 has been devoted to building the case against 
cal 638. 
9. The Court below specifically denied any award 
f attorneys’ fees against MCA stating (400 F. Supp. at 97) 
"The only other defendants who 
ight be called upon to pay the attorneys' 


rees are MCA and the JAC. However, MCA, a 
non-profit trade association of certain of 
the contractors in the New York area, pri- 
marily acts for its employer members in 
collective bargaining negotiations with 


Local 638 and does not employ steamfitters 


*The Rios' brief at p. 13 distorts the last phrase 
in this quotation to suggest that the Court found that 
"MCA referral practices" required change. The Court made 


no finding, or even reference, to "MCA referral practices" 
Since there was no evidence whatever that MCA has ever 
had any referral practice or function. 
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MCA WAS PROPERLY HELD NOT 
LIABLE FORK ANY COUNSEL FEES 


) The District Court, In The 
Sound Exercise of Its Dis- 
cretion, Properly Denied 


Attorneys' Fees Against MCA 


The basis for awarding attorneys' fees is 
statutory, and, by such statute's terms, discretionary. 


"In any action or proceeding 
under this subchapter the court, in 
its discretion, may allow the prevailing 
party .. . a reasonable attorney's fee 
BS Part Of the costs... .« ." (82. 0.8.¢., 
§ 2000e-5(k); emphasis added). 


a | In Albemarle Paper Co. v. Moody, 422 U.S. 405 
(1975), the Court indicated that the standard to be used 
in making such awards in Title VII cases is that applied 
in Title II cases, namely: 


"one who succeeds in obtaining an in- 
junction under that Title [II] should 
ordinarily recover an attorney's fee 
unless special circumstances would ren- 
der such an award untjust." Newman v. 
Piggie Park Enterprises, 390 U.S. 4CO, 
402 ‘1968); also Northcross v. Memphis 
Board of Education, 412 U.S. 426, 428 
it Ge a 


The Court, in Moody, recognized the specific 


grant of discretion under the Act to the courts in invoking 


any of its remedies, noting however (422 U.S. at 415-6): 
"The scheme implicitly recognizes that 
there may be cases calling for one remedy 
but not another, and - owing to the 
structure of the federal judiciary - these 
choices are, of course, left in the first 
instance to the district courts. However, 
such discretionary choices are not left 

to a court's ‘inclination, but to its 
judgment; and its judgment is to be guided 
by sound legal principles.' United States 
¥, Burr, 25 P. Cas. 30,35 (cO Va. T8G7} 
(Marshall, C.J.)." 


Having determined to award such fees, the District 
Court clearly has broad discretion both in determining 
the amount of such fees and in apportioning the award 
of such fees among the various defendants, in much the 
same fashion as back pay liability is apportioned. Schaeffer 


v. San Diego Yellow Cas, Inc., 462 F.2d 1002, 1008 (9th 


Cir. 1972); Williams v. Generali Foods Corp., 492 F.2d 399, 
408-9 (7th Cir. 1974); Batiste v. Furnco Const. Corp., 503 
F.2d 447, 451 (7th Cir. 1974); cert. den. 420 U.S. 928 (1975). 
If plaintiff is successful as to some issues and not othecs, 


he is only awarded fees as to the former and not the latter. 


Taylor v. Goodyear Tire and Rubber Co., 6 E.P.D. ¥ 8693 


(D.C. Ala. 1973). And, even though the express statutory 
provisions of Title VII apply, they do not override, but 


merely qualify the general provisions of Rule 54(d), F.R.C.P., 


which grants the District Court considerable eauitable 


discretion in awarding attorney's fees generally. 6 Moore's 


The Court below expressly recognized these 
principles and exercised its informed judgment On the 
facts of the case, awarding $50,009 attorneys' fees to 
the National Employment Law Project, Rios' attorneys, 
chargeable solely to Local 638. 

Pa It is true that this sum was less than the sum 
attorneys requested, but Judge Bonsal in fixing the amount, 
Stated (400 F. Supp at 997): 
try . . - " = 2 
Under the circumstances here presented 
and considering the funds received 
by the Project from other sources, the 
Project will be awarded $50,000 in at- 
torneys' fees for its services in the 
Rios action." 
Judge scnsal's reference to the "funds received 
by the Project from other sources" relates to the fact 
-hat the Project is almost entirely funded by the United 


States Office of Economic Opportunity ("OEO"). Although 


we contead infra that this funding precludes an award of 


attorneys' fees, we submit that at a very minimum the fact 
of such Government funding was properly used by Judge 


if as a factor in determining the amount of the award. 
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The Supreme Court in Albemarle Paper Co. v. 


Moody, supra, in discussing appellate review of Title VII 


remedies, reiterated the long standing general rule that 
courts of appeals mist recognize ". . . that the trial 
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ntitled to attorneys' fees because they were the “pre- 


vailing party” vis-a-vis MCA ( 12, Rios Br.). Inasmuch 
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as MCA is not held to have violated Title VII, Rios 
iardly "prevailed" as to MCA. Rios has cited no cases 
which directly or by analogy support its position that 
it is the "prevailing party" as against MCA in this in- 
stance. In fact, Rios has not cited a single case nor 
have we found any cases wherein an employer association 
such as MCA was held liable for attorneys' fees ina 
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Title VII action. 


Under the circumstances, Judge Bonsal's determination 


that MCA has no liability should be in all respects affirmed. 
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Award Of Attorneys’ Fees 
Is Inappropriate Given The 
Statute And Its Legislative 


Intent | 
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The section under which attorneys' fees are 
sought makes such an award discretionary, except where 
the prevailing party is "the Commission [EEOC] or the 
United States" in which case an award of attorneys' fees 
cannot be allowed. (42 U.S.C. 2000e~5(k)). 


All attorneys who represented the Rios plaintiffs 


were employed by the Project, pursuant either to a con- 
tract between the United States Equal Employment Opportunity 


Commission ("EEOC") and the Project or a grant to the 
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Project by the OEO. (Letter, A-760; Par. 4, A 
of E. Richard Larson, sworn to October 26, 1973, here- 

inafter "Larson Aff."). It is further admitted that well 

over 90% of the funding for the Project's prosecution of 

this case came from the United States Government. (400 F. Supp. 
at 993; also Letter A-760; Larson Aff., A-949, 950). Ob- 
viously, the EEOC or the Government cannot be allowed to 
violate flagrantly a statutory prohibition by contracting 


with organizations or by retaining outside counsel, such 


as the Project, to prosecute such suits. To hold otherwise 


-ll- 


1 be to condone the circumvention of a clear statutorv 


hibition, in this case that defendants shall not be 

required to pay the attorneys' fees in any Title VII 
‘tion which is brought (either directly or indirectly 

through itside counsel) by the United States. As the 

jeneral principle has aptly been stated: 

- - the [Supreme] Court has 

with invarying regularity that one 

may not do by indirection what is forbidden 
jirectly; one may not by form alone contra- 

i the substance of a transaction." Wolman 
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Essex, 342 F. Supp. 399, 415 (S.D. Ohic 1972). 

.lthough Rios' attorneys have sought to support their 

claim by citing numerous cases, wherein attorneys' fees 

sre awarded to non-profit organizations, some of which 


were supported in part by public funds - Federal and/or 


State - they have cited no instance, nor have we four 
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any, where an organization which receives 93-97% of its 
funding from the Federal Government was granted attorneys' 
fees in accordance with 42 U.S.C. § 2000e-5(k). 

Going beyond the strict statutory provisions, 
there are a couple of underlying rationales for allowing 
attorneys' fees, neither of which are present here. 


The expense of litigation, which might inhibit a 


bey 


9erson's assertion of his or her rights, was of no con- 


cern here because the Rios plaintiffs were under no 


attorneys and will not 
Awarding attorneys 


expenses incurred is also unnecessary he 


expenses o * counsel have already 


obvious that where as here, 
provided direct funding for such lawsuits, with 
the part of the individual plaintiffs 
the cited provision will encourage 


individuals injured by racial discrimination seek 


Judicial relief .. ‘ Newman v. 


Inc., 390 U.S. 400, 402 (1968). 
che absence of a plain statutory pro- 
hibition against awarding attorneys' fees in Government-fin- 
anced litigation as is present here, courts have denied 
attorneys' fees where such funding was shown. In Gaddis 
336 F. Supp. 1225 (S.D.N.Y. 1972), the Legal 

Aid Society of Westchester County, which had successfully 
brought contempt proceedings against the state and county 


commissions of departments of social services, was denied 


attorneys’ fees after it was disclosed that it received 


89% of its funding from the OEO. In Woolfolk v. Brown, 
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I ' fee t me Pr¢ ect att 4 in- 
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tel ubverted inasmuch as the Rios acti 1 
nce no different from an action brought directly 
mm ion or thie United States. 
CONCLUS ION 
We submit that the Court below did not impose 
for attorneys' fees upon MCA because plaintiffs 
"no specific instances of MCA discrimination," 
in so doing, it was clearly currect and should 
ied. 
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DONALD L. PRICE being duly sworn, says: 
employed in the office of Breed, Abbott & Morgan, 1 Chase 
Manhattan Plaza, New York, New York 10005, attorneys for 


Defendant-Appellee Mechanical Con- 
tractors Association of N.Y. Inc. in the above action. 


On April 16, 19 76 I served the unnexed 
REPLY BRIEF FOR DEFENDANT-APPELLEE 
by denvositing a truejcopyethereof in a sealed, postpaid en- 
velope at the post office box maintained at 1 Chase Manhattan 
Plaza, New York, N. Y. 10005, addressed to the following: 


Steven J. Glassman, Esq., United States Attorney's Office, 


Southern District of New York, Foley Square, New York, N.Y. 10007, 


Richard Brook, Esq., Delson & Gordon, 230 Park Avenue, N.Y., N.Y. 


Sworn to before me this —_— ‘ ? 
/b6 *& day of « at ee oe i976 AMA (4 ALCL _ 
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